II. THE COMMISSION SHOULD NOT REQUIRE PSPS TO ACT
AS INTERMEDIARIES IN TRANSFERRING COMPENSATION
PAYMENTS FROM ONE IXC TO ANOTHER

The Commission should reconsider ifs decision to require PSPs to act as
mtermediaries in transterring pavments from IXCs who paid less than their fair share of
compensation during the Interim Period to IXCs who paid more than their fair share.
With respect to the Intenim Period compensation of independent PSPs, it is likely that, as a
result of retroactive adjustments, some [XCs will be found to have overpaid and other to
have underpaid compensation during the Interim Period.” In the Interim Compensation
Order the Commission determines that, in this situation, a direct transter of compensation
from the “debtor™ IXC to the “creditor” IXC would inappropriately complicate the true-
up process. Therefore, the Commission would hold the PSP responsible for paying the
entirc amount of the compensation overpayment to the overpaying IXCs and then
recovering that amount back from the underpaving IXCs. Id., § 34. This decision should

be reconsidered.

A. Requiring PSPs to Be Intermediaries Is Unfair to PSPs

The Commission’s decision causes unfairness to independent PSPs by making them

the intermediaries for pavments that should properly be made by one IXC to another. PSPs

Unlike the Regional Bell Operating Companies, who were not eligible to reccive
Interim Period compensation prior to April 15, 1997, independent PSPs were eligible to
receive compensation during the entire Interim Period. Independent PSPs thus received
pavments from IXCs at the full Interim Period rate during the early part of the Interim
Period, prior to the court of appeals decision vacating the Interim Period rate. Later, IXCs
cither ccased to pav or cut the level of their payments drastically. Because independent
PSPs received some pavments during the Interim Period, the Commission's contemplated
realfocation of compensation shares is likely to bring about a situation in which some IXCs
pad mdependent PSP more compensation, and  others paid independent PSP less
compensation, than the amounts the Commission ultimately finds to be each IXC's “fair
share™ of compensation tor the Interim Pertod as a whole.

10

43017 v ANITL O DO




that have been undercompensated tor the Interim Period should not be compelled to give
up even more of their compensation in order to make another party whole. The Inzerim
Compensation Opder would increase the jeopardy in which the payphone industry currently
finds itself, and for no valid reason. PSPs who are already “below water” from a cost
recovery perspective would be required to submerge themselves even turther, and then to
trv to bring themselves back to the surface by recovering additional payments trom
hundreds of other IXCs."

This inequity is further compounded because the nature of the compensation system
virtually guarantees that IXCs can extract their overpayments from PSPs, while severely
limiting PSPs” ability to recover underpayments from 1XCs. An [XC that is owed a refund
by a PSP will (unless the Commission orders the contrary — see below) “help itselt” to that
refund by withholding future compensation payments tfrom the PSP until the refund has
been fully “collected.™ A PSP has no comparable method of “helping itself” to additional
payments from an IXC. [t must simply bill the IXC for the underpayment, and it the 1XC
fails to pav the PSP appears to have no recourse but litigation.”

Morcover, to recover the refunds recouped from the PSP by a single IXC, the PSP
would be required to collect the amount of the refund from hundreds of other IXCs, the
vast majority of whom never paid anv compensation during the Interim Period, and many

of whom mav never have paid anv pavphone compensation at all.  As the Interim

b

Recent Bell Company data submissions requested by FCC staft list several hundred
IXCs as receiving dial-around calls trom PSPs in the Interim Period. Most of these 1XCs
will be “underpavers™ by definitions because the originally prescribed Interim Period
compensatton was allocated among onlv a handful ot 1XCs.

N

Scction 226 of the Act prohibits PSPy trom blocking access code calls, The FCC has
never recognized an exceprion to this prohibition in the case of IXCs that fail to pav
compensation when due.
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Compensation Order recognizes, these transactions arc far from simple. Id., 4 34. There
are numerous issues thar may arise when an IXC claims a refund from a PSP, and even
more 1ssues that could arise when a PSP attempts to claim a compensation payments from
numerous [XCs who never paid compensation tor the Interim Period (and may never have
paid compensation at all). To begin with, there must be adequate records showing who
paid how much tor whom in compensation for a given payphone. Assuming adequate
records, numerous additional issues may arise. Each IXC that is owed a refund must find a
way to locate the PSP that collected compensation tor cach payphone. If that PSP no
longer owns the pavphone, then the IXC must determine who is currently obligated to
retund compensation tor that pavphone.

When 1t comes to collecting compensation, there may be more than one party
claiming the right to collect Interim Pertod compensation for the same payphone.
Assuming that the PSP enrttled to oliccr compensation is undisputed, that PSP must
locate all the INXCs to which the Commission has allocated a compensation payment. [fan
[XC cannot be located or is no longer in business, then the PSP must determine who is
currently responsible for compensation pavments owed by that carrier for the Interim
Period. The IXC, in turn, may dispute whether a given payphone was actually in place
during the Interim Period or portions thereof. It is not necessarily the case that LEC
verification lists are still in existence showing whether the LEC reported a pavphone as in
place during the Interim Period.  Further, the carners that paid compensation in the
Interim Period did not all agree on which payphones were veritied.  Are IXCs bound by
their prior veritications? Are PSPs bound by their failure to dispute prior non-vertfications?
s an INC paving for the first nme bound by any previous carrier’s verification, and it so,

which carrier’s prior venificatnon governs? It the IXC is not bound by prior verifications,
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then who has the burden of proving that a given payphone was actually in place during the
Interim Period? Under the Commission’s approach, cach of these determinations must be
made separately by the particular independent PSP and IXC involved for each payment on
cach of the 400,000 - 500,000 independent payphones held by IPSPs.

In short, numerous kinds of crrors and disputes can occur in identitving the
responsible pavers and recipients of compensation adjustments.  If individual PSPs are
responsible tor collection, manv will find it is not worth the cost. There are several
thousand independent PSPs.  If independent PSPs are required to bear the burden of
recovering from hundreds of “underpaving™ IXCs the refunds paid to a few “overpaying”
[XCs, the average amount that cach independent PSP will collect from each “underpaying”
IXC will be extremely small. For example, if the amount to be recovered is $90/phone,
and there were 450,000 independent payphones and 2,000 PSPs, then each PSP must
recover an average of $90 x 450,000,/2.,000, or $20,250.'° If therc are approximately 300
underpaving [XCs, then the average recovery that each PSP would obtain from each [XC is
$67.50120.250,/300)."

By contrast, there are unlikelv to be more than two or three “overpaving”™ IXCs.  See
[1.B., below. If there are three overpaving IXCs and they are required to recover their own
overpavments trom underpaving IXCs, then the average amount that cach IXC must
recover is $90/3 x 450,000,300, or $45,000.00. By placing the burden on thousands of

PSPs'* — rather than on the few [XCs that overpaid during the Interim Period — to collect

o These amounts are intended to be ltustrative only, but serve to indicate the order of

magnitude of the average recovery.

! Merely processing an undisputed claim would consume substantiallv more resources

than $67.50 worth ot a clerical worker's time.

I

Fven bt is teasible o aggregate individual PSPs™ claims, the individual PSPs will
sull ncur substantial costs - probably exceeding the average amount recovered — in
tlootnore continued on next page!s
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small amounts of compensation from cach of hundreds of IXCs, the Commission is placing
the collection burden on the partics least able to bear it, e, least able to implement

collection cost-effectively

B. The Commission’s Decision Greatly Increases the Overall Costs
of the True-Up

Contrary to the Commission’s findings, the approach taken in the Interim
Compensation Order actually complicates rather than simplifies the Interim Period true-up
process. As explained above, there are several thousand PSPs in the United States, and
several hundred carriers that are subject to compensation payments. The number of
individual transactions that would be required to complete the true-up process under the
Commission’s approach is thus in the neighborhood of a million transactions.'*

In view ot the complexities associated with these transactions, as discussed in ILA.

above, much of the rotal compensation adjustment ordered for the Interim Period 1s likely

to go uncoliected 1t PSPs are required to act as intermediaries. On the other hand, the

preparing and submitting billing intormation, responding to verification requests, and
processing the payments received. Further, the aggregators cost of aggregating them and
administering such a large number of small claims 1s likely to be so great as to preclude it
from being economically viable to aggregate any but the largest claims.

e [n determining the cost-based compensation rate in the Third Payphone Order, the

Commission rejected  the inclusion of cost components for collection costs and
uncollectables. Id., 19 160-64. It is therefore incumbent on the Commission to design a
true-up process that minimizes collection costs and uncollectables.  If the Commission
chooses a true-up process that imposes unnecessary collection costs and uncollectables on

PSPs, then it should add an appropriate collection cost component to the retroactively
appheable compensation rate.

H For example, it there are 3,000 PSPs and cach PSP originated calls for the same 300

carmers requuired to pav compensation, the total number of transactions required in order to
compicte the true-up is 900,000, 13,000 x 300 = 900,000}
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amount that goes uncollected would be greatly reduced it the Commission reconsiders and
requires direct IXC-1o-IXC payments wherever feasible.

IXC—to-IXC payments would be especially efficient because there are unlikely to be
more than two or three overpayers who would need to recoup compensation paid during
the Interimy Period, Because only a handful of IXCs actually paid any compensation during
the Interim Perniod, it is likely that onlv two or three IXCs, at most, will be found to have
overpaid compensation during the Interim Period.

In light of these realities, the total cost of collection would be greatly reduced, and
the total amount collected greatly increased, if the Commission requires the few overpaying
IXCs to collect their overpayments directly from the underpaying or nonpaying I[XCs,
rather than distributing that collection burden among thousands of independent PSPs. For
these few IXCs to collect their overpayments directly from the underpaying or nonpaying
IXCs would reduce dramatically the number of transactions — and the associated cost -

required to complete the bulk of the payment transfers involved in the true-up."*

e To take the example given in IL.A. above, suppose that three IXCs overpaid

independent PSPs by a total of $90/payphone. If each of 2,000 PSPs is required to refund
overpayments to the underpaying IXCs and collect underpayments trom the remaining 300
IXCs, then the total number of transactions required will be 606,000. ((2,000 x 3) +
(3,000 x 300} = 606,000.) As noted above, the average amount to be collected in each
transaction would be about $67.50. PSDs are likely to discover that the cost of collecting
most of the pavments is not worth the cost of the transaction.

Even if PSPs were entitled to an additional payment, say $30/phone, trom
underpaying [XCs ~ bevond the $90 amount necessary to pay off the overpaying IXCs -
the average recovery per transaction would be only $90.00 - still very unlikely to pay for
the collection cost.

On the other hand, it the three overpaving IXCs are required to collect their
SO0 pavphone overpavments directly — and pro rata — from the 300 underpaving 1XCs,
then cach overpaving INC would  be collecting an - average ot 845,000 from cach
underpaving INCL The overpaving IXCs are far more likelv to find that it is worth the cost
to collect the amounts owed them by everv underpaving 1XC,
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In light ot the far greater complexity and the manifest inequity that results when
PSPs must act as intermediaries for settlements between underpaying and overpaying IXCs,
the Commussion should rule that overpaving IXCs must look first to underpaying IXCs to
collect the compensation due.

Such a ruling would not be unduly burdensome for the Commission to implement.
The amounts of compensation owed by cach IXC for the Interim Period are to be
determined by the Commission in this proceeding.  As for the amounts actually paid, the
few IXCs that actually paid compensation during the Interim Period generally paid each
independent PSP an equal amount per pavphone. Thus, it is a relatively simple matter for
the Commission to determine the amount by which each IXC has been overpaid or
underpaid tor the Interim Period. Having made that determination, all the Commission
needs to do is allocate to cach underpaving IXC a pro rata share of the total owed to each
overpaving IXC, and rule rhat the remaining underpavment should be paid to PSPs.

This approach is totally consistent with the governing statute and the court’s
decision in [Hlinois Public Telecommunications Associarion v. FCC, 117 ¥.3d 555, (D.C. Cir.
19971, cere. denied, Virginia Stare Corp. Comm’n v, FCC, 523 U.S. 1046 (1998)
(“IPTA™). Nothing in Scction 276 or [PTA prevents the Commission from correcting

prior errors 11 pavphone compensation pavments by means of a carrier-to-carrier true-up.

IIT. THE COMMISSION SHOULD REQUIRE IXCS TO COLLECT
RETROACTIVE REFUNDS IN THE MANNER THAT BILLS
ARE NORMALLY COLLECTED, NOT BY SUBTRACTING
CLAIMED REFUNDS FROM FUTURE COMPENSATION
PAYMENTS.

Even af the Commission does not reconsider its decision ro require PSPs to be

mtermediaries between overpaving and underpaying IXCs, the Commission should not
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permit IXCs to collect retroactive refunds by subtracting the amount claiimed as a refund
from future payments. Rather, the IXCs should be required to bill PSPs for the amount of
the retund and await pavment, just as PSPs must do when collecting retroactive
compensation from IXCs.  This requirement is necessary to ensure that IXC’s have
adequate motivation to cooperate in identifying crrors and misdirected refund claims. In
addition, such a requirement will make the true-up process more workable by bringing the
relationship of the parties closer to a normal telecommunications business model.

As noted above, IXCs that have concluded that they have overpaid a PSP typically
extract a “retund” from the PSP by withholding future compensation payments from the
PSP until the retund has been tully “collected.™ Thus, at each point in the process it is the
PSD’s burden to disprove that it owes a refund, or to correct any errors made by the IXC in
calculating the amount of the refund.  As discussed in III. above, there are likely to be
nu:aeras errors in determining retroactive compensation adjustments, due to the age of
the claims and the uncertainties involved in identifying which party is responsible for the
compensation pavments of the numerous PSPs who have gone bankrupt or sold out since
1997 There may also be uncertainty as to which IXC holds the refund rights of a detunct
IXC. The PSP will bear the burden of correcting all such errors — as well as errors involved
in claims against underpaving IXCs" — because the IXC will be holding the money. If the
PSP cannot convince the IXC that a retund claim is erroneous, it becomes the PSI’s
burden 10 imitiate litigation to reclaim the amount the IXC has unilaterally refunded to

itselt from the compensation due.

Tex

Bv contrast, a PSP has no comparable method of “helping itself” when 1t 15 owed
additional pavments by an IXC. The same tvpes of errors and disputes are likely to occur,
but the PSP must simple bill the INC for the amount of underpayment it believes it is
entited to collect. Again, ' the IXNC fails to pay the PSP appears to have no recourse but
litigation.
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In the context of a retroactive true-up, at least, the Commission should not allow
[XCs to unilaterally claim refunds by deducting them from future compensation payments.
The ability to do so effectivelv removes the 1XC’s incentive to cooperate in identitying and
resolving erroneous retund claims.  Further, as APCC has repeatedly pointed out,
retroactive compensation adjustments are a matter of equity. It is not the PSPs’ tault that a
true-up is deemed necessary. Therefore, to ensure the accuracy of the true-up process and
fairness to PSPs, IXCs should not be required to verify disputed refund claims prior to
pavment.'” The Commission has recognized a need to bring PSP/IXC relations into a
model more akin to the wav pavments are ordinarilv made in the telecommunications
industry rather than allowing PSP/IXC issues to be resolved through unilateral selt-help.
Cf. Bell Atlantic-Delaware ct al. v. Frontier Communications Services, Inc., 15 FCC Red
7475 (2000), atf'd Global Crossing Telecommunicarions v. FCC, 259 F.3d 740 (D.C. Cir.
2001y, Toral Telecommunmications Services v. ATET, 16 FCC Red 5726 (2001); ATSOT and
Sprint Petitrons for Declaratory Ruling on CLEC Access Charge Issues, 16 FCC Red 19158
(2001}

Theretore, the Commission should rule that IXCs must not collect any retroactive
refund awarded in this proceeding the normal methods by which bills are collected.  Such
a requirement will help ensure that IXCs, who are likely to hold critical intormation needed
to determine the accuracy of retroactive retunds, have an adequate incentive to cooperate in
ensuring that such pavments are accurately caleulated and are collected by and trom the

COTTECt parties.

b When IXCh are paving compensanon to PSPs, PSPs are routinely required to verity

rhe existence of and ownership ot pavphones prior to pavment, and receive no payment
until the INC has sanstied itselt thar the amount to be paid is accurate.
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